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Rudolf Dolzer and Christoph Schreuer principles of International Investment Law: An In-Depth
Analysis

International investment law is a complex and ever-evolving field that governs the relationships
between states and foreign investors. Among the many scholars and practitioners shaping this
domain, Rudolf Dolzer and Christoph Schreuer stand out for their significant contributions. Their
principles serve as foundational pillars for understanding the legal framework, dispute resolution
mechanisms, and policy considerations involved in international investment. This article explores
their core principles, their practical applications, and their influence on contemporary investment law.

Introduction to Rudolf Dolzer and Christoph Schreuer
Who Are Rudolf Dolzer and Christoph Schreuer?
- Rudolf Dolzer: Renowned German legal scholar specializing in international economic law and

investment arbitration. His work has influenced both academic thought and practical legal
frameworks related to foreign investment protection.

- Christoph Schreuer: An esteemed Austrian legal scholar and practitioner known for his expertise
in international investment law, particularly in treaty arbitration and dispute resolution.
Significance of Their Principles
Their combined work provides a comprehensive understanding of how international investment law
functions, emphasizing principles like fair and equitable treatment, protection against expropriation,

and the legal standards governing dispute resolution.

Core Principles of Rudolf Dolzer and Christoph Schreuer

- State Sovereignty and Regulatory Flexibility

Overview
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While investment treaties aim to protect investors, Dolzer and Schreuer emphasize that states retain
the right to regulate in the public interest, such as for environmental protection or public health.

Key Aspects

- Recognize the importance of balancing investor protections with a state's regulatory
sovereignty.

- Acknowledge that measures taken in good faith for public welfare do not constitute violations of
investment treaties.

- Fair and Equitable Treatment (FET)

Definition and Importance

The FET standard is a cornerstone of investment protection, requiring states to treat investors fairly
and without discrimination.

Principles Underlying FET
- Transparency
- Due process
- Legitimate expectations
- Non-arbitrariness
Application
- Dolzer and Schreuer highlight that breaches of FET often involve arbitrary or discriminatory
measures, or actions that frustrate the investor?s legitimate expectations.
- Non-Discrimination and National Treatment
Explanation

- Non-Discrimination: Equal treatment of foreign and domestic investors.
- National Treatment: Foreign investors should not be treated less favorably than domestic
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investors in like circumstances.
Significance

These principles promote fair competition and prevent protectionism.

- Expropriation and Compensation
Types of Expropriation

- Direct Expropriation: Formal transfer of property rights.

- Indirect Expropriation: Measures that effectively deprive investors of their investment?s value
without formal transfer.
Principles

- Expropriation must be for a public purpose.

- Compensation should be prompt, adequate, and effective (PAE standard).

- Minimum Standard of Treatment
Overview
States are expected to provide treatment to foreign investors at least as favorable as that required
under customary international law, including protections against torture, denial of justice, and other
abuses.

- Dispute Resolution and Investment Arbitration
Mechanisms

- International Centre for Settlement of Investment Disputes (ICSID)

- UNCITRAL Arbitration Rules
- Ad hoc tribunals
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Principles
- Transparency and fairness in arbitration proceedings.
- Respect for the sovereignty of states during dispute resolution.
Practical Applications of Dolzer and Schreuer?s Principles
Case Law Examples
Occidental Petroleum Corporation v. Ecuador
- Application of fair and equitable treatment.
- The tribunal emphasized the importance of legitimate expectations and the state's regulatory
rights.
Philip Morris Asia Limited v. Australia
- Discussed the scope of indirect expropriation.
- Highlighted the balance between investor rights and public health regulation.
Treaties Incorporating These Principles
- Energy Charter Treaty (ECT)
- North American Free Trade Agreement (NAFTA)
- Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
Policy Implications
- The principles guide the drafting of modern investment treaties.
- Encourage states to craft regulations that are both protective of public interests and respectful of
investor rights.

Challenges and Criticisms

Balancing Investor Protection and Public Policy
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- Critics argue that overly broad protections can undermine a state's ability to regulate.
- Dolzer and Schreuer advocate for a nuanced approach that respects sovereignty.

Ambiguity in Treaty Language
- Vague standards like FET can lead to inconsistent tribunal decisions.
- Emphasize the importance of clear treaty drafting.
Reform Movements
- Calls for reform to enhance transparency in arbitration.
- Proposals to include more balanced dispute resolution mechanisms.
Influence of Dolzer and Schreuer Principles on Contemporary Investment Law
Academic Scholarship
- Their principles are frequently cited in legal commentaries, treaties, and arbitration awards.
- Serve as guiding frameworks for legal practitioners and policymakers.
Legal Practice
- Influence tribunal decisions, especially regarding fair treatment and expropriation.
- Guide states in drafting investment treaties to avoid future disputes.
Future Developments
- Increasing emphasis on sustainable development and environmental considerations.
- Incorporation of human rights standards into investment protections.
Conclusion
The principles articulated by Rudolf Dolzer and Christoph Schreuer form a foundational bedrock for
understanding and navigating international investment law. By emphasizing the importance of

balancing investor protections with state sovereignty, their work encourages a legal environment
that fosters fair, predictable, and sustainable investments. As international law continues to evolve,
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their principles remain vital in guiding both treaty drafting and dispute resolution, ensuring that the
interests of both investors and states are adequately protected.

Keywords: Rudolf Dolzer, Christoph Schreuer, international investment law, principles, fair and
equitable treatment, expropriation, dispute resolution, investment arbitration, sovereign rights, treaty
law, investment protection

Rudolf Dolzer and Christoph Schreuer Principles of International Investment Law: A Comprehensive
Review

Introduction

The principles articulated by Rudolf Dolzer and Christoph Schreuer in the realm of international
investment law have become foundational within the discipline. Their work offers a nuanced
understanding of how states and investors interact within the context of international legal
frameworks, emphasizing principles that foster stability, predictability, and fairness in cross-border
investments. This review delves into the core tenets of Dolzer and Schreuer?s principles, exploring
their theoretical foundations, practical applications, and the significant influence they exert on
contemporary international investment law.

Background and Significance of Dolzer and Schreuer?s Principles
Historical Context

The development of international investment law has historically been shaped by bilateral
investment treaties (BITs), multilateral agreements, and arbitration practices. Amid this complex
legal landscape, Rudolf Dolzer, a prominent scholar and practitioner, and Christoph Schreuer, an
esteemed legal academic, contributed significantly to clarifying and systematizing key principles
governing investor-state relations.

Why These Principles Matter

- Legal Certainty: They provide a framework to reduce ambiguity in international investment
disputes.

- Balancing Interests: They seek to uphold the rights of investors while respecting the sovereignty
of states.

- Promotion of Investment: Clear principles encourage more stable investment climates, attracting
foreign direct investment.

- Dispute Resolution: They underpin arbitration standards and dispute settlement mechanisms.
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Core Principles Outlined by Dolzer and Schreuer
The principles can be broadly categorized into several thematic areas:

- Legality and Compliance

- Fair and Equitable Treatment

- Non-Discrimination

- Expropriation and Compensation

- Umbrella Clauses

- State?s Right to Regulate

- Dispute Resolution and Jurisdiction
Each aspect is examined in detail below.
1. Legality and Compliance with International Law
Fundamental Tenet:
Investments must adhere to the host state's legal framework and international obligations.
Implications:

- Investors are expected to conduct due diligence to ensure their investments comply with
applicable laws.

- States are entitled to regulate investments to protect public interests, provided such regulation
aligns with their international commitments.
Practical Significance:

- This principle discourages illegal or illicit investments.

- It emphasizes respect for sovereignty and legal order, preventing arbitrary enforcement actions.
2. Fair and Equitable Treatment (FET)

Definition and Scope:

FET is a cornerstone of international investment law, ensuring that investors receive treatment that
is fair, just, and equitable.
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Key Elements as Outlined by Dolzer and Schreuer:

- Transparency: Clarity in legal and administrative procedures.
- Good Faith: Honest dealings and respect for legitimate expectations.
- Protection Against Arbitrary or Discriminatory Measures: No unfair or unjust treatment.
- Procedural Fairness: Access to fair hearings and dispute mechanisms.
- Stability of Expectations: Protection of investors? legitimate expectations based on prior
assurances.
Legal Interpretations:
- The FET standard is intentionally broad, allowing tribunals flexibility in assessing breaches.
- It balances investor protections with states' right to regulate.
Case Examples:
- Salini v. Morocco clarified that FET includes stability and transparency.
- Tecmed v. Mexico emphasized legitimate expectations as part of FET.
3. Non-Discrimination Principles
Types of Discrimination:
- National Treatment: No less favorable treatment compared to domestic investors.
- Most-Favored-Nation (MFN): Equal treatment with investors from other countries.
Application:
- Ensures a level playing field, preventing discriminatory practices.
- Protects investors from arbitrary or biased treatment based on nationality.
Implications for Host States:

- States must craft policies that do not discriminate unlawfully.
- Discrimination can lead to breach of treaty obligations and legal disputes.
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4. Expropriation and Compensation
Types of Expropriation:
- Direct Expropriation: Formal seizure of assets.
- Indirect Expropriation: Measures that effectively deprive investors of their property rights without
formal seizure.
Dolzer and Schreuer?s Principles on Expropriation:
- Legality: Expropriation must be for a public purpose and carried out according to due process.
- Non-Discrimination: Cannot be discriminatory.
- Compensation: Investors are entitled to prompt, adequate, and effective compensation
equivalent to the fair market value of the expropriated assets at the time of expropriation.
Important Considerations:
- The concept of ?creeping expropriation,? where measures gradually diminish investment value,
is recognized.
- The principle underscores the importance of respecting investors? property rights while allowing
states to exercise regulatory powers.
Case Law Highlights:
- Occidental Petroleum Corporation v. Ecuador underscored the importance of fair compensation.
- Metalclad v. Mexico addressed indirect expropriation and regulatory measures.
5. Umbrella Clauses

Definition:

Provisions that elevate contractual obligations or commitments made by the host state to the level of
treaty obligations.

Principle Insights:
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- They serve to protect investors? contractual rights, ensuring that states honor their
commitments.

- Breach of contractual obligations can be treated as treaty violations if umbrella clauses are
invoked.

Limitations and Criticisms:

- The scope of umbrella clauses varies across treaties.

- They can potentially expand the scope of disputes, raising concerns about sovereignty.
Application in Practice:

- Often invoked in cases where contractual obligations are alleged to conflict with treaty
commitments.

- Require careful interpretation to prevent overreach.
6. State?s Right to Regulate

Balancing Act:

While protections are afforded to investors, states retain the sovereign right to regulate in the public
interest.

Principles:

- Regulatory measures must be non-discriminatory, proportional, and not constitute indirect
expropriation.

- Environmental, health, and safety regulations are generally recognized as legitimate exercises
of sovereignty.
Implications:

- States can implement measures like environmental protections or public health regulations
without necessarily breaching investment treaties.

- However, overreach or discriminatory regulation may lead to claims of breach.

7. Dispute Resolution and Jurisdiction
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Key Aspects:

- Consent to Arbitration: Most treaties require explicit consent for arbitration, often via ICSID or
UNCITRAL procedures.

- Jurisdictional Limits: Clarification of which disputes are arbitrable.

- Enforcement of Awards: Recognized under international conventions like the New York
Convention.

Principles:

- Fair, impartial, and efficient resolution mechanisms are vital.
- The autonomy of tribunals is protected, but their decisions must align with principles of
international law.

Notable Challenges:

- Balancing state sovereignty with the enforceability of arbitral awards.
- Addressing concerns over transparency and legitimacy of arbitration.

Deep Dive into Practical Applications and Controversies

Case Studies Demonstrating Principles in Action

- Metalclad v. Mexico: Highlights indirect expropriation and regulatory powers.
- Salini v. Morocco: Clarified the criteria for establishing expropriation.
- Tecmed v. Mexico: Emphasized the importance of legitimate expectations and fair treatment.

Controversies and Debates

- Scope of FET: The broad interpretation can lead to excessive claims, raising concerns about
?regulatory chill.?

- Expropriation Definitions: Differing standards for indirect expropriation create legal uncertainties.

- Sovereignty vs. Investor Protection: Tensions persist between respecting state regulation and
safeguarding investor rights.

- Transparency in Arbitrations: Calls for increased transparency and legitimacy of dispute
resolution processes.
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Impact and Future Directions

Influence on Bilateral and Multilateral Agreements

- Dolzer and Schreuer?s principles serve as guiding standards in many modern investment
treaties.
- Their work informs the drafting of treaty language to balance protection and regulation.

Evolving Trends

- Increased emphasis on sustainable development and environmental concerns.

- Growing advocacy for transparency, including the inclusion of transparency provisions in
treaties.

- Development of regional investment agreements incorporating these principles.

Academic and Legal Scholarship

- Their principles continue to be analyzed and debated, influencing both academic discourse and
legal practice.
- Calls for clearer standards and limits on tribunal authority are ongoing.

Conclusion

The principles articulated by Rudolf Dolzer and Christoph Schreuer form a comprehensive
framework that balances the interests of investors and states within the realm of international
investment law. Their nuanced understanding of legal standards such as fair treatment,
expropriation, and dispute resolution has shaped the evolution of the field. As international
investment continues to grow and diversify, their principles provide essential guidance for fostering a
stable, equitable, and predictable environment for cross-border investments. Future developments
will likely reflect ongoing debates over sovereignty, transparency, and sustainable development, but
the foundational concepts remain central to the discipline.

In summary, the work of Dolzer and Schreuer remains a cornerstone for legal practitioners,
scholars, and policymakers committed to advancing fair, balanced, and effective international
investment frameworks.

QuestionAnswer Who are Rudolf Dolzer and Christoph Schreuer, and what is their contribution
to international law? Rudolf Dolzer and Christoph Schreuer are prominent scholars in the field of
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international law, particularly known for their work on the principles governing international
investment law and dispute resolution. What are the key principles outlined by Dolzer and Schreuer
in their work on international investment law? Dolzer and Schreuer emphasize principles such as fair
and equitable treatment, the obligation not to expropriate without compensation, and the importance
of investor-state dispute settlement mechanisms within international investment law. How do Dolzer
and Schreuer define the principle of fair and equitable treatment in their writings? They define it as a
standard that ensures foreign investors are treated fairly, transparently, and consistently, preventing
arbitrary or discriminatory measures by host states. What role do Dolzer and Schreuer attribute to
the principle of expropriation in international investment protection? They highlight that expropriation
must be lawful, non-discriminatory, and accompanied by prompt, adequate, and effective
compensation, aligning with the principles of international law. In what ways do Dolzer and Schreuer
contribute to the understanding of dispute resolution in international investment law? They analyze
the principles underpinning investor-state arbitration, emphasizing the importance of neutrality,
procedural fairness, and adherence to treaty obligations in resolving disputes. How are Dolzer and
Schreuer's principles relevant to current international investment treaty practices? Their principles
guide the drafting and interpretation of treaties, ensuring protections for investors while respecting
the sovereignty of host states, and are frequently cited in tribunal decisions and legal scholarship.

Related keywords: rudolf dolzer, christoph schreuer, principles of international investment law,
expropriation, fair and equitable treatment, diplomatic protection, international arbitration, treaty law,
state responsibility, investment disputes, legal principles



